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DETAILED ACTION 

Claims 1-7 are pending in this application and were examined on their merits. 

Drawings 

The informal drawings (Fig. 2) are not of sufficient quality to permit examination. 
The individual wells are not so labeled as to ascertain which contain treated vs. control, 
if any. Accordingly, replacement drawing sheets in compliance with 37 CFR 1.121(d) 
are required in reply to this Office action. The replacement sheet(s) should be labeled 
"Replacement Sheet" in the page header (as per 37 CFR 1.84(c)) so as not to obstruct 
any portion of the drawing figures. If the changes are not accepted by the examiner, the 
applicant will be notified and informed of any required corrective action in the next Office 
action. 

Applicant is given a TWO MONTH time period to submit new drawings in compliance 
with 37 CFR 1.81. Extensions of time may be obtained under the provisions of 37 CFR 
1.136(a). Failure to timely submit replacement drawing sheets will result in 
ABANDONMENT of the application. 
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Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claim 3 is rejected under 35 U.S.C. 112, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in 
the relevant art that the inventor(s), at the time the application was filed, had possession 
of the claimed invention. Claim 3 encompasses all potential plant cell growth regulators 
from all possible synthetic compounds, natural compounds, plant extracts and fractions, 
and extracts containing microorganism culture solutions. 

The MPEP states that for a generic claim the genus can be adequately described 
if the disclosure presents a sufficient number of representative species that encompass 
the genus. MPEP § 2163. If the genus has a substantial variance, the disclosure must 
describe a sufficient variety of species to reflect the variation within that genus. MPEP § 
2163. Although the MPEP does not define what constitute a sufficient number of 
representative species, the courts have indicated what do not constitute a 
representative number of species to adequately describe a broad generic. 
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In re Gostelli, the courts determined that the disclosure of two chemical 
compounds within a subgenus did not describe the subgenus. In re Gostelli, F.2d at 
1012, USPQ2d at 1618. 

As stated supra, the MPEP states that the written description for a genus can be 
achieved by a representative number of species within a broad generic. It is 
unquestionable, that Claim 3 is a broad generic, with respect to all possible plant cell 
growth regulators from all possible synthetic compounds, natural compounds, plant 
extracts and fractions, and extracts containing microorganism culture solutions. The 
possible variations just within the class of synthetic compounds known and unknown 
are limitless, and examples reflecting the variety of possible species in the genus are 
not provided. Several species of herbicide are provided in the instant specification, 
however it is not clear from which category of claimed growth regulator they are 
representative of. 

Accordingly, it is deemed that the specification fails to provide adequate written 
description for the genus of the claims and does not reasonable convey to one skilled in 
the relevant art that the inventor(s), at the time the application was filed, had possession 
of the entire scope of the claimed invention. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-4 are rejected under 35 U.S.C. 102(b) as being anticipated by Bhide et 
al. (US 6,150,158). 

Bhide et al. teaches a method for high throughput screening of plant growth 
regulators comprising the steps of culturing photomixotrophic cells (Column 5, Lines 50- 
67) to which candidates for plant cell growth regulators were added (Column 7, Table 2) 
and measuring cell growth on a large scale at the same time (Column 23, Lines 34-61). 

Bhide et al. teaches the use of Nicotiana tabacum photomixotrophic cells. 
(Column 6, Table 1) 

Bhide et al. teaches the use of plant growth regulators selected from synthetic 
and natural compounds. (Column 7, Table 2). 
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Bhide et a/, teaches the use of microwell plates in culture. (Column 5, Lines 6- 

48). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 
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Claims 1-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Bhide etal. (US 6,150,158) in view of Byth era/. (2001). 

The teachings of Bhide et al. were discussed supra. 

Byth et al. teaches a method of quantitatively assessing the viability and/ or 
proliferation of plant cell cultures by measuring the optical density after treatment with 
2,3,5-triphenyltetrazolium chloride (TTC) comprising the steps of: 

Culturing the cells (Page 341, Column 2, Lines 1-22), treating the cells with 2,3,5- 
triphenyltetrazolium chloride for 3 hours, reacting the TTC with 95% ethanol (for 16 
hours at room temperature) after removing other solutions, transferring the reacting 
solution to a new microwell plate, and measuring the optical density with a high 
throughput screening reader. (Page 342, Column 1, Lines 4-14) 

It would have been obvious to the ordinary artisan at the time of the instant 
invention to use the TTC assay method as a means of assessing the cell proliferation 
and/or viability of plant cell cultures as an alternate method to the plant biomass, 
chlorophyll, reporter gene and luminescent protein assays taught by Bhide et al. 
because it is sound scientific practice to have as much confirming data from a variety of 
sources to assure the accuracy of reported results. 
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As stated by Byth et al. the TTC assay can "detect cell proliferation over a wider 
range of cell densities" than at least one other assay. The ordinary artisan with skill in 
the art, would have known that variations in treatment with TTC and reaction with 
ethanol would likely vary based on the type and amount of cells used in each assay. 
The ordinary artisan would have had a reasonable expectation of success in using the 
TTC assay in combination with the teachings of Bhide et al. based on the success of the 
assay in previous studies and the length of time it has been known and used in the art. 

From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole is prima facie obvious to one with 
ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence or evidence to the contrary. 



No Claims are allowed. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Paul C. Martin whose telephone number is 571-272- 
3348. The examiner can normally be reached on M-F 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terry McKelvey can be reached on 571-272-0775. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Paul Martin 
Examiner 
Art Unit 1655 



12/16/05 




